MAHARASHTRA ADMINISTRATIVE TRIBUNAL,

NAGPUR BENCH, NAGPUR.

ORIGINAL APPLICATION NO.315/2004.

Dhanraj Yashwant Ghatol,

Aged about 33 years,

R/o Mahajanpura, Bhatkuli Road,

Amravati. Applicant.

-Versus-.

1. The State of Maharashtra,
Through its Secretary,
Department of Social Welfare,
Mantralaya, Mumbai-32.

2. The Project Officer,
Integrated Adivasi Vikas Prakalp,
Pandharkawada, Distt. Yavatmal.

3. The Additional Commissioner,
Adivasi Vikas Teosa Jeen,
Vilasnagar Road, Amravati.

4. The Commissioner,
Adivasi Vikas Bhavan,
M.S. Nasik Road, Nasik.

5. The Head Master,
Govt. Ashram School, Korata,
Tq. Umarkhed, Distt. Yavatmal. Respondents.

Shri T. B. Golhar, the Ld. Advocate for the applicants.
Mrs. M.A. Barabde, the Ld. P.O. for the respondents.

Coram:- B. Majumdar, Vice-Chairman and
Justice M.N. Gilani, Member (J).
Dated:- 7" August, 2014.
Order Per: Member (J)

The issue involved in this O.A., is whether the applicant, who
was removed from service following disciplinary proceedings, is liable to be
reinstated on acquittal by the criminal court on the ground of identity of charges in

the disciplinary as well as criminal proceedings.
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2. On 22.9.1993, the applicant was appointed as teacher in
Government Ashram School at village Khairkheda, District Yavatmal. The Ashram
Schools in the State are run under the control of the respondent No.4. The
incident occurred on 29.9.1999. The applicant was charged with misconduct of
taking liberty with girl student of 6" standard studying in the school where the
applicant was working as teacher. The offence punishable under Section 376 of
the Indian Penal Code and under the provisions of Section 3 (i) (xii) of the
Scheduled Caste, Scheduled Tribe (Pre. Atrocities) Act, 1989 was registered
against the applicant and for that he was tried before the Court of Additional
Sessions Judge, Pusad. On 17.11.2003, the learned Additional Sessions Judge,
Pusad acquitted the applicant. Simultaneously, the disciplinary proceedings
proceeded against the applicant. He was served with a chargesheet dated
30.11.1999 (6.12.1999). He was charged on two counts. Enquiry was concluded
on 16.3.2002 and on 30.10.2002, he was imposed with penalty of removal from
service. The applicant preferred departmental appeal challenging the order of
his removal from service, which on 29" March 2004 came to be dismissed.
Therefore, this O.A.

3. It is contended by the learned counsel for the applicant that in
view of the clean acquittal of the applicant in the criminal case, findings recorded
on identical set of facts cannot be sustained. According to him, charges levelled
against the applicant in both the disciplinary and criminal proceedings were
identical and evidence was also common. He placed reliance upon the decision in

case of Capt. M. Paul Anthony V/s Bharat Gold Mines Limited and another

reported in AIR 1999 SC 1416. Facts of that case were, the appellant was

security officer at Bharat Gold Mines Limited and was posted at Kolar Gold Fields.
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On the First Information Report lodged with the police, raid was conducted in the
residential premises of the appellant and allegedly gold ball and gold bearing sand
were recovered. On the same set of facts, constituting the raid and recovery, the
disciplinary proceedings were initiated against the appellant. Recovery of gold ball
and gold bearing sand was treated as misconduct and based upon that,
chargesheet was served on the appellant. Finding of guilt was recorded by the
Enquiry Officer. In this backdrop, their Lordships held thus:

“There is yet another reason for discarding the whole of the
case of the respondents. As pointed out earlier, the criminal case as also the
departmental proceedings were based on identical set of facts namely, ‘the raid
conducted at the appellant’s residence and recovery of incriminating articles
therefrom’. The findings recorded by the Inquiry Officer, a copy of which has
been placed before us, indicate that the charges framed against the appellant were
sought to be proved by Police Officers and Panch witnesses, who had raided the
house of the appellant and had effected recovery. They were the only witnesses
examined by the Inquiry Officer and the Inquiry Officer, relying upon their
statements, came to the conclusion that the charges are established against the
appellant. The same witnesses were examined in the criminal case but the court,
on a consideration of the entire evidence, came to the conclusion that no search
was conducted nor was any recovery made from the residence of the appellant.

The whole case of the prosecution was thrown out and the appellant was

acquitted. In this situation, therefore, where the appellant is acquitted by a judicial
pronouncement with the finding that the ‘raid and recovery’ at the residence of the
appellant were not proved, it would be unjust, unfair and rather oppressive to allow
the findings recorded at the ex parte departmental proceedings, to stand.

Since the facts and the evidence in both the proceedings,
namely, the departmental proceedings and the criminal case were the same
without there being any iota of difference,_the distinction which is usually drawn as

between the departmental proceedings and the criminal case on the basis of

approach and burden of proof, would not be applicable to the instant case”.

(emphasis ours)
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4. Let us advert to the facts of the case in hand. It appears from
the judgment of acquittal (Annexure-B) that the applicant was charged for
committing rape on the said girl and secondly he was charged under the Atrocities
Act. In substance, it was single charge of sexually abusing the girl student. As she
belonged to Scheduled Caste, additional charge under the Scheduled Caste,
Scheduled Tribe (Pre. Atrocities) Act, 1989 was levelled. In the departmental
enquiry, the applicant was charged with the following:
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gies, WA (2181w At &, Sudddt fBen st dienga st G Jtettar A 3R fden AbEat.
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gac @ 2ft = fGenefteiien Aiftaet &, Sudett &t . S e 3R Alfdact @t g, Sudedt Ben
forepiaon-2u st meies JRiel et BN 99.00 aASAT i FettaR AeidAe 3R, 3Metl st a2
fien 3en Queda ARAl 3l gHD! et sit arcios Al Gett e Albaet arataes Bt
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B A6l BT AlgAd 01 dbetell E.
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RAHB F. ST &, STHARG AT JetiaR et (el sf 'etes Aialt SIATEH JAlclial Tebl St

TG &, SudctA 3tfciorE foet @ Faar wu3 Higa Frenell SERta Aot Bett QA TSR Rfst
GUIRUE %G betel 3. EHB A ISR SEJEA STl / SHAWA Algell AR Ulses
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5. From the above, it is evident that the first charge of

misconduct had nothing to do with the allegations of committing rape. It purely
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describes the conduct of the applicant which was unbecoming of a teacher in the
school. It should be borne in mind that in a criminal trial, if the prosecutrix turns
hostile, charge of rape or even outraging modesty cannot be proved. Before the
Court as well as the Enquiry Officer, the victim girl did not speak against the
applicant. In view of the prosecutrix’s turning hostile, learned Sessions Judge had
no alternative than to acquit the applicant.  Certainly, this was not honourable
acquittal. On the record, copies of deposition of the witnesses recorded in the
Sessions Trial are placed. There are witnesses who spoke to the effect that when
the round of hostel was taken, two girls were found missing. Thereafter the girls
were found in the room where he applicant was residing. The learned P.O. was
fair enough to place before us the original proceedings in the departmental enquiry.
Although the victim turned hostile, the girl accompanied her categorically stated
that on 28.9.2009, the victim had told her that she was called by the applicant.
Therefore, she and victim went to the room of the applicant at midnight.  After
entering in the room, the victim put out the lamp. She could not see what went on
between the applicant and the said girl because of darkness. Thereafter 5 to 6
villagers came in front of the room. They caught hold both the girls and carried
them to the Police Patil.  This version is supported by other witnesses. In the
FIR lodged by the victim, she had alleged that the applicant committed sexual
intercourse with her. During medical examination (Medical Officer not examined),
hymen of the victim was found torn. With this evidence, the enquiry officer was
justified in coming to the conclusion that the applicant is guilty of grave misconduct.
6. It is well settled that the approach and objection in criminal
proceedings and disciplinary proceedings are altogether distinct and different. In

the disciplinary proceedings, the preliminary question is whether the employee is
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guilty of such conduct as would merit action against him, whereas in criminal
proceedings, the question is whether the offences registered against him are
established. Standard of proof, mode of enquiry and rules governing the enquiry
and trial are altogether different. Doctrine of proof beyond doubt has no
application in the disciplinary proceedings. Preponderance of probabilities and
some material on record are necessary to arrive at the conclusion. (Relied, Lalit

Kumar V/s Canara Bank AIR 2003 SC 1795).

In Southern Railway Officers’ Association and others V/s

Union of India and another, AIR 2010 SC 1241, it was held thus:

“Acquittal in a criminal case by itself cannot be a ground for
interfering with an order of punishment imposed by the disciplinary authority. The
High Court did not say that the said fact had not been taken into consideration.
The revisional authority did so. It is now a well settled principle of law that the
order of dismissal can be passed even if the delinquent official had been acquitted
of the criminal charge”.

The principle that even if there is an identify of charge levelled
against the delinquent before the criminal court as well as before the enquiry
officer, an order of discharge or acquittal by criminal court shall not be a bar to the

award of departmental punishment, has been reiterated in the following decisions:

i) Deputy Inspector General of Police and another V/s S.
Samuthiram, AIR 2013 SC 14.

ii) Commissioner of Police, New Delhi and another V/s Mehar Singh
reported in AIR 2013 SC 2861.

iii) State of West Bengal and others V/s Shankar Ghosh, 2014 LAB.
I.C. 1579.

7. This is a case where a teacher who is shouldered with onerous
responsibility of teaching ethics, moral conduct besides the subject in syllabus,

had taken liberty with teenaged naive girl studying in 6™ standard. Even act of
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calling the girls to his room at midnight by itself is an act depicting grave
misconduct which has transgressed all norms of decency and defiled entire
profession. The fact that during the criminal trial and disciplinary proceedings, he
could manage to win over her parents and got her statement recorded in his
favour, speaks volumes about his potential to get the things managed. In the
backdrop of facts and circumstances of the case, exercise of the power of judicial
review is not at all warranted. It is well settled that the judicial review is not
directed against the decision, but is confined to the decision making process.

8. In the result, we do not find any substance in this O.A.

O.A. stands dismissed.

(Justice M.N.Gilani) (B.Majumdar)
Member (J) Vice-Chairman
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